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Brussels, 23/04/2012 

 

Position Statement on the Proposal for a Directive on Public Procurement, 2011/0438(COD) 

 
Municipal Waste Europe is a non-profit association which represents European municipalities and their waste 

management companies, in their responsibility to manage municipal waste. The members of Municipal Waste Europe 

represent 14 Member States of the European Union, through national public waste associations, which serve over 60% 

and up to 95% of their national population. 

 

One of the key issues for the European municipalities is the promotion of the responsibility of local and regional 

authorities for waste management as a service of general interest. Throughout Europe, municipalities are responsible for 

the recovery of material resources from European households. The members of Municipal Waste Europe therefore play a 

pivotal role in driving Europe to becoming more resource-efficient. In effect, the members of Municipal Waste Europe 

are the bridge between the actors in resource efficiency, the citizens and thus the public. 

 

In Municipal Waste Europe Members’ experience, most Municipal waste contracts are public contracts rather 

than concessions, making the public procurement Directives very important to a Municipality’s ability to 

efficiently and effectively organise and deliver services which come under its responsibility.  

So far public-public co-operations (meaning both horizontal and vertical cooperation) have only been object 

of the rulings of the European Court of Justice (Stadtreinigung Hamburg Judgement for horizontal 

cooperation and Stadt Halle/ and Teckal judgements for vertical in-house cooperation). Now the Commission, 

for the first time, proposes to define public-public cooperation and to include these two issues in the public 

procurement Directives.  

1. Municipal Waste Europe proposes the modification of two Articles on public-public-

cooperation: 

New  Article 11 para. 4,  

Horizontal public-public co-operation: 

 

With reference to the ‘Rühle report (2010 (2009/2175(INI))’, Municipal Waste Europe recalls and supports 

the decision voted by the European Parliament therein: 

An agreement concluded between two or more contracting authorities shall not be deemed to be a public 

contract within in the scope of this Directive, provided that the following cumulative criteria are met: 

 

a) the purpose of the partnership is the provision of a public-service task conferred on all local 

authorities concerned, 

b) the task is carried out solely by the public authorities involved in the contract, i.e. without the 

involvement of private individuals or undertakings, and 

c) the activity is performed on behalf of the public authorities participating in the contract.
1
 

 

Justification:  

                                                 
1 Reference: European Parliament resolution of 18 May 2010 on new developments in public procurement 
(2009/2175(INI)), para. 9. 
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a) A public authority has the option to execute services of public interest (public service, public service duty 

or public service tasks) conferred on it by using its own resources, without being obliged to call on outside 

entities not forming part of its own departments, and may do so in cooperation with other public 

authorities.  

b) A public authority may establish cooperation with other public authorities with the aim of ensuring that 

public interest tasks that they all have to perform, are carried out.  

Such cooperation does not require the exercising of any control similar to the control which a public 

authority exercises over its own departments.  Furthermore, such cooperation between public authorities 

does not undermine the principal objective of Community rules on public procurement, which serve to 

protect the free movement of services and open, undistorted competition in all the Member States. 

Implementation of that cooperation is governed solely by considerations and requirements relating to the 

pursuit of objectives in the public interest and the principle of equal treatment of the persons concerned is 

respected, so that no private undertaking is placed in a position of advantage vis-à-vis competitors.  

New   Article 11 para. 1,  

Vertical in-house contracts: 

 

A public procurement contract does not occur when an agreement is concluded between a contracting 

authority and a legal entity or a municipal joint board if: 

a) the contracting authority exercises over the person concerned, control which is similar to that which it 

exercises over its own departments; 

b) for the purpose of determining whether the competent authority exercises control, factors such as the 

degree of representation on administrative, management or supervisory bodies, specifications relating 

thereto in the articles of association, ownership, effective influence and control over strategic decisions 

and individual management decisions shall be taken into consideration. In accordance with Community 

law, 100 % ownership by the competent public authority, in particular in the case of public-private 

partnerships, is not a mandatory requirement for establishing control within the meaning of this 

paragraph, provided that there is a dominant public influence and that control can be established on the 

basis of other criteria; 

c) that person carries out the essential part of its activities which are subject of  the contract with the 

controlling local authority or authorities. 

d) Municipalities and other public authorities have the right to jointly set up waste management services and 

pubic waste treatment installations which aim to treat their combined quantities of municipal waste. In 

this case, the use of the services is considered to be in-house for each of the participating authorities, with 

no limitation on its use and is exempt from this Directive. 

What is mentioned in Article 11 para. 1 above should also apply for contracts concluded before the 

entering into force of this Directive.  

 

Justification: 

The proposed article codifies the Teckal criteria (C-107/98 Teckal). The third part of the article (c)) has been 

developed mainly from the conclusions of the Carbotermo judgment (C-340/04).  

 

The fact that the legal entity (or municipal joint board) must prove that it carries out the essential part of its 

activities which are subject of the contract with the controlling local authority or authorities is considered a 

fair requirement for the activity to be clearly outside the scope of public procurement requirements.  

 

However a certain proportion of what is considered to be the fair amount of essentiality should not be codified 

in legislation. There must be flexibility to occasionally judge what is fair and if there is disagreement, to 

ultimately reach a decision via the Court of Justice. It has already been confirmed by the Court of Justice that 
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activities other than those performed by the local authority or authorities should only be of marginal 

significance.
2
  The Commission’s communication C(2007) 6661 of 5 February 2008 states that “Conversely, 

simple capital injections made by private investors into publicly owned companies, do not constitute IPPP…”. 

 

There is a condition for the CLASSIFICATION AS IN-HOUSE PROCUREMENT in the current text, 

which states that: ‘at least 90 % of the activities of that legal person (the public company) are carried out for 

the controlling contracting authority or for other legal persons controlled by that contracting authority”. In 

order to achieve maximum efficiency  of the installation, ensuring that the waste quantities contracted for by 

the public authority are fully treated and that any additional available capacity is filled from other sources 

with the aim of achieving optimum efficiency and sustainable use of resources. 

 

However, the possibility of a municipality to provide services on its own or to tender out must be secured in 

reality. Municipal Waste Europe accepts the principle of “make or buy” IF it is made sure that horizontal and 

vertical co-operation really leaves the scope to “make”. These tools must not be diminished by too strict 

public procurement rules that in practice become irrelevant. 

 

If in-house classification can only be obtained if at least 90% of the activities are carried out for the 

controlling authority, municipal waste installations will be profoundly and severely affected. Waste-to-Energy 

plants and landfills would have to be reorganized, with severe impacts on the municipal economy and the 

taxpayer. The investments cannot be written off according to plan, and will consequently be much more 

expensive for the households. Probably more than 75-80% of all municipal waste companies across Europe 

will need to be reorganized, at great expenses. 

 

Most landfills and Waste-to-Energy plants are owned and operated by municipalities This aids in the 

limitation of environmental risk as a result of direct and continual inspection. A great proportion of the waste 

received is, however, from non-hazardous industrial sources in a majority of Member States, whether this 

waste arises in the same or nearby municipalities. One waste treatment installation is made available in each 

case, in order to achieve economies of scale, limit taxation levels for waste management and ensure the 

complete treatment of waste arising. If municipalities are obliged to limit the waste which their installations 

treat, by having to implement a restriction to taking similar but non-municipal waste to an amount of 10%, 

themselves treating 90% municipal waste, they will no-longer be able to operate their landfills or waste-to-

energy options. This would generate a waste problem, as commercial and industrial waste generated would 

no-longer have a waste solution. 

  

Municipalities need to be able to conduct in-house waste activities (SERVICES OF GENERAL INTEREST) 

and provide waste solutions to industry (SERVICES OF GENERAL ECONOMIC INTEREST) in order to 

use their capacity efficiently, to make efficient use of taxpayers’ contributions and to ensure waste is treated 

appropriately and with a maximum possible recovery of resources.  

 

In conclusion, Municipal Waste Europe advises AGAINST the inclusion of a 90% rule in the Public 

Procurement Directive, as this would only lead to confusion, expense and a need for additional legislation. 

 

A and B services 

Municipal Waste Europe advises against abolishing the distinction between A and B services.  

In the case of a concession on Services there is a distinction between 2A and 2B services: 2A services include: 

repair, transport, postal services, waste-collection, waste processing and street-cleaning whereas 2B services 

include: legal advice, health care, education and Other Services. Other Services can be: control of icy roads or 

maintenance of public green spaces. 

                                                 
2 Reference: Cabotermo judgment C-340/04 p. 63.  
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The distinction exists because 2B services do not contribute to the unification of the internal market, because 

these services have to be (must be) executed by national service providers. Municipalities would lose their 

flexibility and reaction speed if these (2B) services became part of the 2A services.   

Municipal Waste Europe advises the maintenance of the distinction unless the threshold is greatly increased, 

up to e.g. €1.000.000. The draft underestimates the time and cost burden of these specific services such as 

house care which the (Dutch) municipalities must procure publicly. A ‘lighter’ regime or less detailed 

regulations do not reduce these disadvantages. 

 

Electronic procurement 

"Rules on communication - Article 25 (7) states that member states shall within five years after the 

date provided for in Article 49 (1), ensure all procedures for the award of concessions under this 

Directive are performed using electronic means of communication, in particular e-submission, in 

accordance with the requirements of this article." 

Transposition - Article 49 (1) states that "member states shall bring into force the laws, regulations 

and administrative provisions necessary to comply with this directive by 30 June 2014 at the 

latest"......................... 

 

Given the current financial insecurity across the EU, Municipal Waste Europe considers that the 

costs associated with the introduction of e-procurement in such a time scale, puts an  unnecessary 

financial burden onto municipalities and local authorities and such costs will be transposed into 

increased taxation on citizens at a time of fiscal constraint. We would suggest that article 25 (7) 

would better serve the interests of 'contracting entities' and their citizens if amended to read 

".......shall within 10 years......." 

 

It must also be argued whether member states shall have time to implement this proposal within the 

timescale given under Article 49 (1) which in reality will be no longer than 18 months from 

agreement by parliament. 

Thanking you in advance for your consideration of these amendments,  

 

Vanya Veras 

Secretary General 


